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Agai nst John E. Raftery, Attorney at Law

O fice of Lawer Regul ati on, FI'LED
Conpl ai nant DEC 11, 2007
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John E. Raftery,

Respondent .

ATTORNEY di sci plinary proceedi ng. Attorney's i cense

suspended.

11 PER CURI AM W review a referee's report and
recomendation concluding that Attorney John E. Raftery engaged
in professional msconduct and recomending that his license to
practice law in Wsconsin be suspended for a period of six
nmont hs. The referee also recommended that Attorney Raftery pay
the costs of the proceeding and that various conditions be
i nposed upon his resunption of the practice of law followi ng his

suspensi on.



No. 2006AP406- D

12 We conclude that the referee's findings of fact are
supported by satisfactory and convincing evidence. W also
concur with the referee's conclusions of |aw We further
determ ne that the seriousness of Attorney Raftery's m sconduct
warrants the suspension of his license to practice law for six
nmont hs. W also agree with the referee's recommendati on that
condi tions should be inposed upon Attorney Raftery's resunption
of the practice of law follow ng his suspension, and we concl ude
that the costs of the proceeding, which are $4,777.88 as of
Cct ober 10, 2007, should be assessed agai nst him

13 Attorney Raftery was admtted to practice law in
W sconsin in 1977 and practices in Random Lake. In 1998 he was
privately reprimanded for failing to respond to requests for
information from the Equal R ghts Division (ERD) and failing to
respond to a nmotion for summary judgnent, causing the client's
case to be dismssed; failing to notify the client about the
summary judgnment notion and failing to confer with the client
about whether the client wished to pursue the action; and
apparently withdrawng from the case wthout notice to the
client, the court or the adverse party. In 2001 Attorney
Raftery was publicly reprimanded for entering into a business
transaction with a client without giving the client a reasonabl e
opportunity to seek the advice of independent counsel or wthout
obtaining the client's consent to the transaction in witing
failing to act wth reasonable diligence and pronptness in

preparing the transfer docunents; failing to respond to the
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client's reasonable attenpts to communicate wth him and
failing to cooperate with the investigation of the grievance.

14 On February 20, 2006, the Ofice of Lawer Regulation
(OLR) filed a conplaint alleging ten counts of m sconduct.
Attorney Raftery filed an answer to the conplaint on March 20
2006. On January 5, 2007, he filed an anended answer admtting
all factual allegations in the conplaint.

15 Janes J. Wniarski was appointed referee in the
matter. On July 12, 2007, the parties filed a stipulation
whereby they agreed that a six-nonth suspension of Attorney
Raftery's license to practice |law was the appropriate discipline
for the m sconduct. The parties disagreed as to the date the

suspensi on should begin and were allowed the opportunity to file

briefs on that issue. The OLR argued that the six-nonth
suspensi on should be prospective. Attorney Raftery requested
that the six-nonth suspension be stayed. Because of the

substanti al agreenent of the parties on the pertinent issues, no
hearing was ever held. The referee issued his report and
recommendati on on Septenber 24, 2007.

16 The first <client matter detailed in the ORSs
conplaint involved Attorney Raftery's representation of P.C.,
who retained Attorney Raftery to represent her regarding a
conplaint she had previously filed with the ERD alleging that
her enployer had discrimnated against her due to her race.
After Attorney Raftery was retained, P.C. withdrew the ERD
conplaint and proceeded with a federal discrimnation conplaint
before the U S. Equal Opportunity Comm ssion (EECC). The EEOC

3
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found reasonable cause to believe there had been a violation.
On May 19, 2002, P.C signed a retainer agreenment wth Attorney
Raftery allowing him a one-third contingency fee from any
settlement or judgnment above $2,000. On May 31, 2002, the EECC
issued a notice of right to sue. On July 29, 2002, Attorney
Raftery filed an action against P.C.'s enployer in the Eastern
District of Wsconsin alleging wunlawful discrimnation and
retaliation.

17 The enployer took P.C's deposition in April 2003.
Attorney Raftery alleged that the deposition did not go well and
that he informed P.C. she would need to hire another attorney.
P.C. denied that Attorney Raftery ever informed her to seek
anot her attorney. She also said she never recei ved
correspondence that Attorney Raftery clained he sent her telling
her she needed to either settle the case or find a different
| awyer . Attorney Raftery continued to represent P.C. in the
| awsui t . On May 30, 2003, Attorney Raftery received a request
for production of docunents. He net with P.C. on June 24, 2003,
to prepare answers to the discovery request, but he failed to
respond to the discovery request by the deadline. The day after
the deadline, Attorney Raftery filed a response to the request
for production of docunents indicating that sonme m ssing
tel ephone records would be sent by fax and mail imediately
after they were received.

18 On August 6, 2003, the parties filed a stipulation
requesting that the deadline for dispositive notions be noved to
Sept enber 30. The stipulation stated that Attorney Raftery's

4
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delay in filing the responses was due to medical circunstances
concerning an imediate famly nenber. Attorney Raftery
submtted a letter to the OLR which he contended he sent to P.C
on August 6, 2003, informing her he had entered into a
stipulation to extend the deadlines due to P.C.'s inability to
find successor counsel. P.C. said she never received this
correspondence. Attorney Raftery received the m ssing tel ephone
records around August 18, 2003, but there is no evidence he
forwarded themto opposing counsel .

19 P.C.'s enployer filed a notion for sunmary judgnment on
Septenber 30, 2003. Attorney Raftery never advised P.C. the
motion was filed. Attorney Raftery submtted correspondence to
the OLR dated Cctober 1, 2003, that he clainmed he sent to P.C,
indicating he believed it was fruitless to take the case any
further. P.C. did not receive the correspondence. At t or ney
Raftery submtted other correspondence to the OLR that he
claimed he sent to P.C. on Decenber 1, 2003, inform ng her the
case had been dism ssed. P.C. never received the letter and
clainmed she still Dbelieved the case was set for trial on
Decenber 15, 2003. Attorney Raftery did not inform P.C the
case had been dismssed until she contacted him on Decenber 15
to set up a tinme and place to neet for the trial. Al t hough
Attorney Raftery informed P.C. he would send her copies of the
di sm ssal docunents, P.C. never received them

110 P.C. filed a grievance against Attorney Raftery in
June 2004. Attorney Raftery failed to respond to the OLR s
repeated requests for information about the grievance. The OLR

5
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subsequently filed a notion seeking the tenporary suspension of
Attorney Raftery's Wsconsin law license due to his failure to
cooperate with an OLR grievance investigation. Attorney Raftery
failed to respond to this court's order to show cause, and his
license to practice |law was tenporarily suspended on January 11,
2005. Attorney Raftery subsequently provided the OLR with a
response sufficient to permt it to continue its investigation.
Attorney Raftery's license to practice law in Wsconsin was
reinstated effective June 3, 2005.

111 The OLR s conplaint alleged, and the referee found,
that by failing to tinely respond to discovery requests, seek
evidence and witnesses to support P.C.'s claim and failing to
respond to the summary judgnent notion leading to a dism ssal of
his client's claim Attorney Raftery failed to act wth
reasonabl e diligence and pronptness in representing a client, in
violation of former SCR 20:1.3;! by failing to keep P.C. inforned
of the status of her matter, including his failure to notify her
of the summary judgnent notion, failing to pronptly notify P.C

that the case was dismssed, and failing to provide the

! Effective July 1, 2007, substantial changes were nade to
the Wsconsin Suprene Court Rules of Professional Conduct for
Attorneys, SCR Chapter 20. See Suprene Court Order No. 04-07,
2007 W 4, 293 Ws. 2d xv; and Suprenme Court Order No. 06-04,
2007 W 48, 297 Ws. 2d xlvii. Since the conduct underlying this
case arose prior to July 1, 2007, unless otherw se indicated,
all references to the suprene court rules will be to those in
effect prior to July 1, 2007.

Former SCR 20:1.3 provides that a |awer "shall act wth
reasonabl e diligence and pronptness in representing a client."”



No. 2006AP406- D

docunents explaining why the case had been dism ssed, Attorney
Raftery failed to keep a client reasonably informed about the
status of a matter and pronptly conply with reasonabl e requests
for information, in violation of former SCR 20:1.4(a);? by
willfully failing to provide a response to P.C.'s grievance and
failing to respond to followup questions from OLR staff, and by
m srepresenting to the OLR that he had told P.C. to retain new
counsel, that he pronptly informed P.C. her case had been
di sm ssed, and that he sent various letters addressed to P.C
that he never actually sent, Attorney Raftery violated SCRs
22.03(2) and 22.03(6).°

2 Former SCR 20:1.4(a), states that "[a] |awer shall keep a
client reasonably informed about the status of a matter and
pronptly conply with reasonabl e requests for information."

3 SCRs 22.03(2) and (6) state as follows: Investigation.

(2) Upon commenci ng an i nvestigation, t he
director shall notify the respondent of the matter
being investigated wunless in the opinion of the
director the investigation of the matter requires
ot herw se. The respondent shall fully and fairly
di sclose all facts and circunstances pertaining to the
al l eged m sconduct within 20 days after being served
by ordinary mail a request for a witten response.
The director may allow additional tinme to respond.
Following receipt of the response, the director may
conduct further investigation and may conpel the
respondent to answer questions, furnish docunents, and
present any information deenmed relevant to the
i nvesti gati on.

(6) In the course of +the investigation, the
respondent's wlful failure to provide relevant
information, to answer questions fully, or to furnish
docunents and the respondent's nisrepresentation in a

7
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12 The other client matter detailed in the OLR s
conplaint involved Attorney Raftery's representation of S.J.,
who retained Attorney Raftery to represent her in an enpl oynent
claim In March 2004 Attorney Raftery filed a conplaint with
the ERD. Attorney Raftery failed to respond to repeated
requests for information from the ERD. As a result, the ERD
dismssed S.J.'s conplaint on June 7, 2004. On June 25, 2004,
Attorney Raftery filed a notice of appeal attaching information
he had been asked to provide two nonths earlier. He failed to
copy S.J. with the correspondence. The ERD upheld the di sm ssal
based on Attorney Raftery's earlier failure to respond. On
Septenber 9, 2004, S.J. sent a letter to the ERD filing an
appeal, stating Attorney Raftery had failed to send her any
correspondence regarding her claim The Labor and Industry
Review Comm ssion (LIRC) reversed the dismssal, noting that
correspondence had only been sent to S.J.'s attorney when the
statute required that correspondence also be sent to S.J.
Attorney Raftery continued to represent S.J. on the claim

113 S.J. filed a grievance against Attorney Raftery in
Septenber 2004. Attorney Raftery failed to respond to the OLR s
repeated requests for information.

114 The OLR s conplaint alleged, and the referee found,
that by failing to respond to the ERD s request for information

in atimely manner, resulting in the dismssal of S.J.'s initial

di scl osure are m sconduct, regardless of the nerits of
the matters asserted in the grievance.



No. 2006AP406- D

conplaint, Attorney Raftery violated former SCR 20:1.3, and by
willfully failing to respond to S.J.'s grievance, Attorney
Raftery violated SCRs 22:03(2) and 22.03(6).

115 The final four counts of msconduct alleged in the
OLR' s conplaint arose out of Attorney Raftery's failure to
conmply with the requirenments of SCR 22.26 followng the
January 11, 2005, tenporary suspension of his license to
practice |aw Attorney Raftery failed to file his SCR 22.26
affidavit and failed to notify his clients, the courts, or
opposi ng counsel of his suspension. OLR staff also received
reports that Attorney Raftery continued to practice |law after
hi s suspensi on. Court records indicated that Attorney Raftery
remai ned attorney of record during the period of his suspension
in an estate matter pending in Sheboygan County.

116 The OLR s conplaint alleged, and the referee found,
that by failing to notify his clients, the courts, and opposing
counsel of his suspension; failing to wind up his |law practice
W thin 15 days of the suspension order; failing to file a tinely
and accurate affidavit after receiving the suspension order
requiring him to conmply wth SCR 22.26; and by continuing to

practice law after receiving the suspension order, Attorney
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Raftery violated SCRs 20:8.4(f),* 22.26(1) and 22.26(2).°> The

4 Former SCR 20:8.4(f) states that it is misconduct for a
|awer to "violate a statute, suprene court rule, suprene court
order or suprene court decision regulating the conduct of
| awyers; "

® SCRs 22.26(1) and (2) state:

SCR 22.26 Activities followng suspension or
revocati on.

(1) On or before the effective date of I|icense
suspensi on or revocation, an attorney whose |license is
suspended or revoked shall do all of the foll ow ng:

(a) Notify by certified mail all clients being
represented in pending matters of the suspension or
revocation and of the attorney's consequent inability
to act as an attorney following the effective date of
t he suspension or revocati on.

(b) Advise the clients to seek |egal advice of
t heir choi ce el sewhere.

(c) Pronptly provide witten notification to the
court or admnistrative agency and the attorney for
each party in a matter pending before a court or
adm ni strative agency of the suspension or revocation
and of the attorney's consequent inability to act as
an attorney following the effective date of the
suspensi on or revocation. The notice shall identify
the successor attorney of the attorney's client or, if
there is none at the time notice is given, shall state
the client's place of residence.

(d) Wthin the first 15 days after the effective

date of suspensi on or revocati on, make al |
arrangenments for the tenporary or permanent closing or
wi nding up of the attorney's practice. The attorney
may assist in having others take over clients' work in
pr ogr ess.

(e) Wthin 25 days after the effective date of
suspension or revocation, file wth the director an
affidavit showng all of the foll ow ng:

(1) Full conpliance with the provisions of the
suspension or revocation order and with the rules and
procedures regarding the closing of the attorney's
practice.

10
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OLR s conplaint also alleged, and the referee found, that by
failing to fully and fairly disclose all facts and circunstances
pertaining to the alleged msconduct in violation of SCR
22.03(2), and by failing to tinely conclude the probate of the
Sheboygan County estate, Attorney Raftery violated fornmer SCR
20: 1. 3.

117 As previously noted, the parties agreed that a six-
mont h suspension of Attorney Raftery's license to practice |aw
was appropriate discipline for the m sconduct, but disagreed as
to whether the suspension should be prospective, as argued by
the OLR, or whether the suspension should be stayed, as argued
by Attorney Raftery. The referee noted that Attorney Raftery's
request that the six-nonth suspension be stayed was based on his

assertion that all of the msconduct was the result of his

(ri) A list of all jurisdictions, i ncl udi ng
state, federal and adm nistrative bodies, before which
the attorney is admtted to practice.

(tit) Alist of clients in all pending natters and
a list of all mtters pending before any court or
adm ni strative agency, together with the case nunber
of each matter.

(f) Miintain records of the various steps taken
under this rule in order that, in any subsequent
proceeding instituted by or against the attorney,
proof of conpliance with the rule and wth the
suspensi on or revocation order is avail able.

(2) An attorney whose license to practice law is
suspended or revoked or who is suspended from the
practice of law may not engage in this state in the

practice of law or in any law work activity
customarily done by |aw students, |aw clerks, or other
par al egal personnel, except that the attorney may

engage in law related work in this state for a
commercial enployer itself not engaged in the practice
of |aw.

11
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| ongst andi ng chronic depression, for which he had received both
inpatient and outpatient treatnent. The referee said he could
not make such a finding. Wile the referee noted that Attorney
Raftery's nedical experts were of the opinion that Attorney
Raftery had suffered from chronic depression for years, the
referee said there was no evidence in the record that the
medi cal experts related each and every count of m sconduct that
occurred in this case solely to the chronic depression. The
referee pointed out that many of the counts of m sconduct
related to deliberate msrepresentations by Attorney Raftery to
the OLR during its investigation of the various client
grievances and to Attorney Raftery's failure to conply wth
suprene court rules followng his tenporary suspension. The
referee concluded that this m sconduct was not solely the result
of Attorney Raftery's being "paralyzed®" by depression, but
rather was intentional msconduct undertaken in an effort to
deceive the OLR and the public. Rat her than view ng Attorney
Raftery's chronic depression as an excuse for his m sconduct,
the referee found it to be a mtigating circunstance to be
considered in recomending an appropriate discipline. The
referee recommended a prospective six-nonth |icense suspension
and al so recomended that Attorney Raftery pay the full costs of
t he proceedi ng.

118 The referee said he was very concerned w th whether
Attorney Raftery could be trusted to properly handle client
matters once his suspension ended. The referee noted that
Attorney Raftery and his current enployer, Attorney R tger,

12
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proposed a plan for the oversight and accountability of Attorney
Raftery's practice of law in the Ritger Law Ofice. The referee
recommended that various conditions be inposed on Attorney
Raftery's resunption of the practice of law followng his
suspensi on.

119 No appeal has been filed fromthe referee's report and

r ecomrendati on.

20 This court wll adopt a referee's findings of fact
unless they are clearly erroneous. Conclusions of law are
reviewed de novo. See In re Disciplinary Proceedi ngs Agai nst

Ei senberg, 2004 W 14, 95, 269 Ws. 2d 43, 675 N W2d 747. The
court may inpose whatever sanction it sees fit regardless of the

referee's recommendati on. See In re Disciplinary Proceedi ngs

Agai nst Wdule, 2003 W 34, 944, 261 Ws. 2d 45, 660 N W2d 686.

Attorney Raftery has admitted all of the factual allegations in
the OLR s conpl ai nt.

21 The referee's findings of fact in this case have not
been shown to be clearly erroneous, and we adopt them W also
agree with the referee's conclusions of [|aw We further agree
with the referee's recomendation for a six-nonth prospective
suspension of Attorney Raftery's license to practice law in
W sconsin, and we agree with the referee's recomendation that
conditions be inposed upon Attorney Raftery's resunption of the
practice of law follow ng his suspension. Finally, we find it
appropriate to require Attorney Raftery to pay the full costs of

t hi s proceedi ng.

13
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22 IT IS ORDERED that the license of John E. Raftery to
practice law in Wsconsin is suspended for a period of six
nmont hs, effective January 8, 2008.

123 IT IS FURTHER ORDERED that within 60 days of the date
of this order, John E. Raftery pay to the Ofice of Lawer
Regul ation the costs of this proceeding. If the costs are not
paid within the tinme specified, and absent a showng to this
court of his inability to pay the costs wthin that tine, the
license of John E. Raftery to practice law in Wsconsin shall
remai n suspended under further order of the court.

24 1T IS FURTHER ORDERED that, to the extent he has not
yet done so, John E. Raftery conply with the provisions of SCR
22.26 concerning the duties of a person whose |icense to
practice law in Wsconsin has been suspended.

125 IT IS FURTHER ORDERED that for a period of two years
followng his resunption of the practice of law, the follow ng
conditions shall be inposed upon John E Raftery's practice of
I aw:

A John E. Raftery's law practice shall be nonitored as
set forth in the " Suggest ed plan for over si ght and
accountability of John E. Raftery by the Ritger Law Ofice,"
previously filed in this matter.

B. John E. Raftery shall be required to submt to OLR on
a quarterly basis, a report that he is in conpliance with the
"Suggested plan for oversight and accountability of John E.

Raftery by the Ritger Law Ofice." The report shall disclose

14
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any patterns of neglect of client matters. Such quarterly
reports shall include the witten approval of Attorney Ritger.

C. John E. Raftery shall be required to submt to OLR on
a sem annual basi s, a report from hi s treating
psychol ogi st/ psychiatrist outlining his ongoing treatnent. The
reports should disclose any recurrences of the depression, and
if any, whether such recurrences pose an unreasonable risk to
the public if John E. Raftery is then permtted to continue the

practice of |aw

D. Should John E. Raftery, for any reason, |eave the
Ritger Law Ofice, he shall imediately inform OLR and any
continuance of his practice of Ilaw shall be subject to

monitoring and a plan simlar to the above.

15
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